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l. GENERAL

This Final Statement of Reasons provides an update of the Staff Report: Initial Statement
of Reasons for the Proposed Rulemaking —Airborne Toxic Control Measure for In-Use
Diesel-Fueled Transport Refrigeration Units (TRU) and TRU Generator Sets, and
Facilities Where TRUs Operate (Staff Report), released to the public on

October 24, 2003, and is incorporated by reference herein.

A. Description of Board Action

On December 11, 2003, the Air Resources Board (ARB or Board) conducted a
public hearing to consider adoption of the Airborne Toxic Control Measure (ATCM) for
In-Use Diesel-Fueled Transport Refrigeration Units (TRU) and TRU Generator Sets, and
Facilities Where TRUs Operate. But, the Board did not take action on this date due to the
Governor's Executive Order S-03-02. The item was continued to the February 26, 2004
Board meeting, and the comment period was extended to that date. At a public hearing on
February 26, 2004, the Board considered and unanimously approved Resolution 03-37
adopting this ATCM into the California Code of Regulations (CCR), title 13, division 3,
chapter 9, article 8, as new Section 2480." This regulation uses a phased approach to
reduce the diesel PM emissions from in-use transport refrigeration units (TRUs) and TRU
generator (gen) set equipment used to power electrically driven refrigerated shipping
containers and trailers that are operated in California. This regulation also requires large
facilities to submit a one-time report to ARB on their TRU activities.

! As initially proposed, the regulation was to be codified at title 13, CCR, section 2022. The staff has now
determined that the placement of the TRU ATCM would more appropriately be codified in chapter 9 of title
13, which is the chapter that pertains to off-road engines. This is a honsubstantive change. (Title 1, CCR,
section 100.)



Public comments were accepted on the proposed regulation from October 24, 2003 to the
February 26, 2004 public hearing. Modifications were made to the ATCM and new
documents and information made available twice for 15-day public comment from April 5,
2004, to April 30, 2004, and July 16, 2004, to August 2, 2004. This FSOR summarizes the
written and oral comments received during the extended 45-day comment period
preceding the February 26, 2004 public hearing, both public hearings, and both 15-day
comment periods. The ARB's responses to those comments are also set forth in section |l
of this FSOR.

B. Modifications to the Original Proposal

At the adoption hearing, the staff presented, and the Board approved, minor
modifications proposed in response to comments received during the public comment
period that began on October 24, 2003, and ended at the hearing on February 26, 2004.
These modifications were explained in detail in the Notice of Public Availability of Modified
Text that was issued for a 15-day public comment period that began on April 5, 2004, and
ended on April 30, 2004 (First 15-Day Notice). This Notice, along with a copy of the
modified text and the documents and information referenced in the Notice, were sent to
each of the individuals described in subsections (a)(1) through (a)(4) of section 44, title 1,
CCR and made available on ARB's website, in accordance with Government Code section
11346.8. The First 15-Day Notice is incorporated by reference herein. In order to provide
a complete Final Statement of Reasons for this rulemaking, the following is a summary of
these modifications and staff's rationale for making them:

1. Language was added to the applicability subsection (b), subparagraph (1) for
owners and operators of TRUs operated in California to clarify that the requirements
of the ATCM applied to operators of California-based and non-California-based
TRUs and TRU generators sets.

2. The definition of "Alternative Diesel Fuel" was modified to be consistent with the
definitions used in the Verification Procedure, Warranty and In-Use Compliance
Requirements for In-Use Strategies to Control Emissions from Diesel Engines
(13 CCR section 2701).

3. The definition of "California-Based TRUs and TRU Generator Sets" was modified to
improve clarity.

4. The definition of "CARB Diesel Fuel" was modified to be consistent with the
definitions now used in the Airborne Toxic Control Measure for Stationary
Compression-Ignition Engines, adopted by the Board February 26, 2004.

5. Definitions for "Certification," "Certification Data", "Deterioration Factor," "Non-
California-Based TRUs and TRU Generator Sets," and "Tier 4 Nonroad/Offroad
Emissions Standards” were added to improve clarity to subsection (e)(1)(A).



10.

11.

12.

13.

14.

15.

16.

17.

The definitions for "Cryogenic Temperature Control System" and "Hybrid Cryogenic
Temperature Control System" were modified in response to a comment asking that
the definition be clarified.

The definition for "Diesel Fuel" was modified to be consistent with the new
definitions in 13 CCR, sections 2281(b)(1) and 2281(b)(3).

The definition of "Intermodal Facility" was modified to be specific to "refrigerated"”
shipping containers.

The definition for "Refrigerated Shipping Container" was deleted and replaced with
the more general reference and definition of "Refrigerated Trailer" which includes
the reference to shipping containers as a type of refrigerated trailer. The reference
to refrigerated trailers is consistent with California Health and Safety Code section
39618.

Sections (e)(1)(A)1.a.l. and (e)(1)(A)2.a.l. were modified so that compliance can be
achieved by using any certified in-use engine that meets the applicable
nonroad/offroad standards for all regulated pollutants and the in-use performance
standards, taking into account deterioration factors when determining compliance.

Footnotes 1, 3, and 4 were added to improve clarity by indicating that the proposed
in-use performance standards are aligned with the federal interim Tier 4 standards
for new nonroad engines.

Section (e)(1)(A)3.d. was modified by adding "CARB diesel fuel" to improve clarity.

The application information required for issuing an ARB Identification Number
pursuant to subsection (e)(1)(E)1.a. was modified to improve clarity.

The fuel requirements in subsection (e)(2)(A) were modified to be consistent with
the changes in the definitions of "Alternative Diesel Fuel”, “CARB Diesel Fuel", and
"Diesel Fuel."

Language in the operator reporting subsection (f)(1)(A)1.c. was modified to improve
clarity.

The word "shipping” was added to subparagraph (f)(2)(A)8. to improve clarity.

Subparagraph (f)(2)(A)12. was added to the facility reporting requirements to
require the reporting of the number of refrigerated trailers used for cold storage and
their annual hours of operation. This would provide data on a practice that may
contribute to near-source risk.



18.

19.

Subsection (h) was added to reference the specific Health and Safety Code
sections addressing penalties.

Additional authority and reference citations were added to the Authority and
Reference section for the purpose of being comprehensive.

In addition, the ATCM has been modified to correct spelling and typographical errors and
to make adjustments to the outline notation.

In the interests of completeness, staff has also added to the rulemaking record the
following additional documents and information:

1.

Several comments that have been received have referred to the International
Registration Plan (IRP) database. Following-up on those comments, staff requested
information from the IRP section of the Department of Motor Vehicles. Data was
received from the following reference that confirmed there is no current, definitive
database that provides a reliable number of refrigerated trailers that may visit
California.

Clark, 2004. Jennifer Clark, IRP Operations Manager, Dept. of Motor Vehicles, to Jon
Maniji, ARB, Stationary Source Division, Personal Communication (Electronic Mail),
Sacramento, California, March 4, 2004.

Staff research from the references listed below also revealed several estimates of the
percentage of trailers on California highways that are refrigerated to be between 4
percent and 23 percent.

Coffman, 2004. Zail Coffman, Santa Barbara Electric Transportation Institute, to Rod
Hill, ARB Stationary Source Division, Personal Communication (Electronic Mail),
Sacramento, California, February 10, 2004.

Faucett, 2002. Jack Faucett Associates, Heavy-Duty Vehicle Fleet Characterization
for Reduction of NOx and Particulate Matter Emissions in the South Coast Air Basin;
Prepared for California Air Resources Board, April 2002, JACKFAU-02-558.

Wilson, 2004. Bob Wilson, IdleAire, to Rod Hill, ARB Stationary Source Division,
Personal Communication (Electronic Mail), Sacramento, California, February 10,
2004.

Staff research on the references listed below revealed that between 1996 and 2000,
from 14 percent to 26 percent of the trailers manufactured in the U.S. were insulated
(refrigerated).

U.S. Census Bureau; Manufacturing, Mining, and Construction Statistics; Truck Trailers
Summary, Table 2 and Table 4; 2000 (M336L(00)-13),



www.census.gov/cirimmww/336/m3361.html, then click on 2000.

U.S. Census Bureau; Manufacturing, Mining, and Construction Statistics; Truck Trailers
Summary, Table 2 and Table 4; 1999 (M336L(99)-13),
www.census.gov/ciriwww/336/m3361.html, then click on 1999.

U.S. Census Bureau; Manufacturing, Mining, and Construction Statistics; Truck Trailers
Summary, Table 2 and Table 4; 1998 (M336L(98)-13),
www.census.gov/cirwww/336/m3361.html, then click on 1998.

U.S. Census Bureau; Manufacturing, Mining, and Construction Statistics; Truck Trailers
Summary, Table 2 and Table 4; 1997 (M336L(97)-13),
www.census.gov/ciriwww/336/m3361.html, then click on 1997.

4. The Staff Report was released to the public on October 24, 2003. A revised version of
the Staff Report and an errata were made available for public review on October 28,
2003, providing more than 45 days before the close of the public comment period that
ended February 26, 2004. Staff's Supplemental Economic Analysis, dated April 2004,
discusses changes to the economic analysis and was made available for public review
and comment with the First 15-Day Notice. This information was the basis for cost and
cost-effectiveness slides used in staff's presentations on December 11, 2003 and
February 26, 2004.

5. Chapter VI of the Staff Report discussed the availability and technical feasibility of
control measures. For the sake of completeness, staff added the following additional
reference, as it pertains to the 25 to 50 horsepower and less than 25 horsepower
diesel engine categories.

U.S. Environmental Protection Agency, Draft Regulatory Impact Analysis: Control of
Emissions from Nonroad Diesel Engines, Assessment and Standards Division, Office
of Transportation and Air Quality, Document Number: EPA420-R-03-008, pages 4-1 to
4-83, April 2003, http://www.epa.gov/nonroad-diesel/2003nprm.htm, and click on Draft
Regulatory Impact Analysis.

Responses to comments made during the First 15-day comment period for the above
modifications are presented in section I1.B. of this FSOR.

Staff proposed additional minor modifications in response to comments to the First 15-
Day Notice. These modifications were explained in detail in the second Notice of Public
Availability of Modified Text that was issued for a 15-day public comment period that
began on July 16, 2004, and ended on August 2, 2004 (Second 15-Day Notice, which is
incorporated by reference herein). This second notice, along with a copy of the modified
text and the documents and information referenced in the notice, were mailed to individuals
described in subsections (a)(1) through (a)(4) of section 44, title 1, CCR and made
available on ARB's website, in accordance with Government Code section 11346.8. In



order to provide a complete Final Statement of Reasons for this rulemaking, the following
is a summary of these modifications and staff's rationale for making them:

A.

The definition of "Tier 4 Nonroad/Offroad Emission Standards" and footnotes 1 and
2 were amended to reflect the recently promulgated final rule by the United States
Environmental Protection Agency, "Control of Emissions of Air Pollution from
Nonroad Diesel Engines and Fuel” (June 29, 2004).

Subparagraph (e)(1)(F)1.c. was added so that early compliance with the Low
Emission TRU In-Use Performance Standard (LETRU standard) may not earn a
delay in the Ultra-Low Emission TRU In-Use Performance Standard (ULETRU
standard) compliance date if public funds are used to achieve early compliance.
The applicant for ULETRU delay would be required to disclose whether any public
funds were used for any portion of early compliance and what program the funding
came from. Staff believes that use of public funds for the early LETRU compliance
incentive should not result in earning the ULETRU compliance delay because it
would give an unintended double benefit to recipients.

The facility reporting compliance deadline in subparagraph (f)(2)(A) was changed
from January 31, 2005 to January 31, 2006. This delay was necessary due to the
delay in Board adoption of the TRU ATCM from December 11, 2003 to February
26, 2004. Such a delay will provide the necessary time for facilities to set up
recordkeeping systems and collect data on their TRU operations. As a result, the
data collection period was also changed from "as of December 31, 2004" to "as of
December 31, 2005" and changed from "2004" to "2005" in subparagraphs
(€)(2)(A)7. through (e)(2)(A)11.

Subparagraph (f)(2)(A)7. was modified to clarify that the total annual TRU engine
operating hours required to be reported is to include both the on-road and offroad
(at-facility) operations.

Subparagraph (f)(2)(A)8. was modified to clarify that the average weekly number of
inbound refrigerated loads is to be calculated by dividing the annual total inbound
refrigerated loads by 52 (weeks per year).

Subparagraph (f)(2)(A)9. was modified to clarify that the average weekly number of
outbound refrigerated loads is to be calculated by dividing the annual total outbound
refrigerated loads by 52 (weeks per year).

Subparagraphs (f)(2)(A)10., and (f)(2)(A)11. were modified to allow affected
facilities to use average values for TRU engine operating time, provided the results
are representative of actual TRU engine operating times at the facility. Average
values would be determined based on recordkeeping conducted in accordance with
subparagraph (f)(2)(B)2. Staff believes this approach will reduce the recordkeeping
effort required of facilities and still provide useful results. A description of the



calculation of average weekly number of hours of TRU engine operation was also
included to improve clarity.

Subparagraph (f)(2)(B) was amended as follows: Subparagraph (f)(2)(B)1. was
added to incorporate the language that had previously been included in
subparagraph ()(2)(B), and subparagraph (f)(2)(B)2. was added to allow the
Executive Officer to approve alternative recordkeeping and calculation procedures,
provided the Executive Officer finds that the alternative procedure meets the intent
of subparagraph ()(2). Staff believes this approach will reduce the recordkeeping
effort required of facilities and still provide useful results.

Subparagraphs (e)(1)(E)1.b.l., (N(1)(A)2.a.l., and (f)(2)(C)1. added a line to ARB's
mailing address reading "Stationary Source Division (TRU)" to facilitate the routing
of submittals to staff.

Subparagraph (e)(1)(A)3.e. was modified to clarify that only fuel cell technologies
that use a reformer using diesel fuel as a source of hydrocarbons would be required
to be evaluated and verified through the Verification Procedure, Warranty and In-
Use Compliance Requirements for In-Use Strategies to Control Emissions from
Diesel Engines. The intent is to assure that if there are diesel-related emissions
from the reformer, then these emissions would be measured and evaluated to
assure potential health impacts are at or near zero.

In the interest of completeness, staff has also added to the rulemaking record and invited
comments on the following additional documents and information (the two documents
below were included in the Second 15-Day Notice):

1.

Memorandum, dated February 23, 2004, from Diane Moritz Johnston, General
Counsel, to Alan C. Lloyd, Chairman and Honorable Board Members on the Legal
Authority for Air Toxics Control Measures for Diesel Particulate Matter from In-Use
Diesel Engines.

Letter, dated April 20, 2004, from Air Resources Board Executive Officer, Catherine
Witherspoon, to Ms. Stephanie Williams, California Trucking Association.

C. Incorporation by Reference in the Regulation

No material was incorporated by reference in the regulation itself.

D. Fiscal Impacts to School Districts and Local Agencies

The Board has determined that although this regulatory action will likely have a fiscal

impact on school districts and other local public agencies that operate TRUs, the impact
will not be a reimbursable mandate pursuant to Part 7 (commencing with section 17500),
Division 4, Title 2 of the Government Code. The projected fiscal costs that will be incurred



by the local public agencies are indistinguishable from those that will be incurred by the
private sector. See County of Los Angeles v. State of California (1987) 43 Cal.3d 46, 55-
57.

E. Consideration of Alternatives

Alternatives to this regulatory action were considered in the Staff Report, in
accordance with Government Code section 11346.2. After responding to the comments
received, Staff concludes that no reasonable alternative considered by the agency, or that
has otherwise been identified and brought to the attention of the agency, would be more
effective in carrying out the purpose for which the regulatory action was proposed or would
be as effective and less burdensome to affected private persons than the regulation
adopted by the Board.

Il. SUMMARY OF COMMENTS AND AGENCY RESPONSES

A. Responses to Comments Received During 45-Day Public Comment
Period

The Air Resources Board (ARB or Board) received written and oral comments
during and after a 45-day public comment period provided for the proposed ATCM. The
public comment period began on October 24, 2003, continued through presentation and
discussion of the proposed ATCM at a public hearing on December 11, 2003, and
concluded with the Board taking final action to adopt the proposed ATCM with suggested
modifications at a public hearing on February 26, 2004.

Persons that commented on the proposed ATCM or the modified regulatory language are
listed below. Following each list of commenters are responses to summarized objections
and recommendations. Each response is an explanation of either the changes made as a
result of an objection or recommendation or the reasons for making no change.

List of Commenters - Proposed ATCM

Anair, Don, Union of Concerned Scientists (UCS), December 11, 2003.

Bailey, Diane, Natural Resources Defense Council (NRDC), December 11, 2003.
Bailey, Diane, NRDC, and other signatories: American Lung Association of California,
Environmental Defense, Sierra Club, East Yard Communities for Environmental
Justice, Union of Concerned Scientists, Coalition for Clean Air, Planning and
Conservation League, Center for Energy Efficiency and Renewable Technologies,
Physicians for Social Responsibility Los Angeles, and California Environmental Rights
and Lands (as per Diane Bailey testimony on December 11, 2003) (NRDC et al.),



December 10, 2003.

Bailey, Diane, NRDC, and other signatories: Union of Concerned Scientists, Sierra
Club, Center for Energy Efficiency and Renewable Technologies, and Environmental
Defense (NRDC et al.), February 25, 2004a.

Bailey, Diane, NRDC, and other signatories: Union of Concerned Scientists, American
Lung Assaociation, Coalition for Clean Air, Environmental Defense, Planning and
Conservation League, Sierra Club, Center for Energy Efficiency and Renewable
Technologies, East Yard Communities for Environmental Justice, Physicians for Social
Responsibility Los Angeles, California Environmental Rights Alliance, Regional Asthma
Management & Prevention Initiative, and Our Children's Earth (NRDC et al.), February
25, 2004b.

Breen, Damian, Bay Area Air Quality Management District (BAAQMD), October 27,
2003.

Campbell, Todd, Coalition for Clean Air (CCA), December 11, 2003.

Digges, Robert, ATA, February 26, 2004.

Foster, Stan, NORCO Ranch and Eggs Ranch (NORCO), February 26, 2004.

French, Timothy, Law Offices of Neal, Gerber, and Eisenberg on behalf of Engine
Manufacturers Association (EMA), December 9, 2003.

Greene, Larry, California Air Pollution Control Officers Association (CAPCOA),
December 10, 2003.

Guzman, Peter, Carrier Transicold, December 10, 2003.

Heaton, Staci, California Trucking Association (CTA), December 11, 2003 and
February 25, 2004.

Holmes-Gen, Bonnie, American Lung Association of California (ALA), December 11,
2003.

Kirwan, B.J., Thermo King Corporation (Thermo King), December 11, 2003 and
February 26, 2004.

Kubsh, Joseph, Manufacturers of Emission Controls Association (MECA), December
11, 2003.

Larkin, Peter, California Grocers Association (CGA), December 8, 2003.

Mandel, Jed, Engine Manufacturers Association (EMA), December 11, 2003.

Mayer, Andreas, Technik Thermische Maschinen (TTM), December 9, 2003.
McKeeman, Jay, California Independent Oil Marketers Association (CIOMA),
December 11, 2003.

McKinnon, Dale, Manufacturers of Emission Controls Association (MECA), December
9, 2003.

Miller, Paul, Environmental Science Associates (ESA), December 4, 2003.

Modisette, David, California Electric Transportation Coalition (CETC), December 11,
2003, February 23, 2004, and February 26, 2004.

Nartker, Tom, Safeway, Inc., December 11, 2003.

Phillips, Mark, Millorook Energy International, October 28, 2003.

Saito, Dean, South Coast Air Quality Management District (SCAQMD), December 11,
2003 (for written comments see letter from Wallerstein, SCAQMD, December 9, 2003).
Smith, Paul, California Grocers Association (CGA), December 11, 2003.

Tavaglione, John, Riverside County Board of Supervisors (Riverside County), February



24, 2004.

Tunnell, Mike, American Trucking Association (ATA), December 11, 2003.

Viegas, Herman, Thermo King Corporation (Thermo King), December 11, 2003 and
February 17, 2004.

Wallerstein, Barry, South Coast Air Quality Management District (SCAQMD),
December 9, 2003.

Warf, Bill, California Electric Transportation Association (CETC), December 11, 2003.
Williams, Stephanie, CTA, February 26, 2004.

Willoughby, Stacy, January 5, 2004.

Wilson, Bob, IdleAire, February 26, 2004.

1. General and Process

1l.a. Comment: The Board should consider regulations to curb diesel exhaust particulate
matter (diesel PM) from significant sources such as refrigerated trailers and off-road yard
equipment. [Willoughby, January 5, 2004]

Response: Separate airborne toxic control measures regulating diesel PM emissions
from diesel-fueled TRU and other stationary and portable off-road engines were adopted
by the Board at a public hearing held in Sacramento, California on February 26, 2004.
Registration and inspection programs to detect excess emissions have been and continue
to be incorporated in measures addressing diesel-fueled off-road equipment.

1.b. Comment: Representatives of several organizations (specified below) commented
that they supported the proposed ATCM because it would reduce diesel exhaust
particulate matter and its associated adverse health effects. These persons urged the
Board to adopt and implement the regulation as quickly as possible. [Anair, UCS,
December 11, 2003; Bailey, NRDC, December 11, 2003; Bailey, NRDC et al., December
10, 2003; Bailey, NRDC et al., February 25, 2004a; Bailey, NRDC et al., February 25,
2004b; Campbell, CCA, December 11, 2003; Greene, CAPCOA, December 10, 2003;
Holmes-Gen, ALA, December 11, 2003; Kubsh, MECA, December 11, 2003; Miller, ESA,
December 4, 2003; Modisette, CETC, December 11, 2003 and February 26, 2004; Saito,
SCAQMD, December 11, 2003; Wallerstein, SCAQMD, December 9, 2003; Warf, CETC,
December 11, 2004]

Response: The proposed ATCM and staff's suggested modifications were adopted
by the Board at a public hearing held in Sacramento, California on February 26, 2004.

1.c. Comment: Whenever feasible and appropriate, IdleAire supports voluntary
mechanisms rather than regulations to achieve emission reductions. [Wilson, IdleAire,
February 26, 2004]

Response: Pursuant to California Health and Safety Code (H&SC) section 39665(a),
the Risk Reduction Plan to Reduce Particulate Matter Emissions from Diesel-Fueled

10



Engines and Vehicles (October, 2000) and additional information in the Staff Report
identified and explained the need and appropriate degree of regulation for TRU engines.

1.d. Comment: Any delay in adopting the proposed ATCM contradicts Governor
Schwarzenegger's Action Plan for California's Environment and the Governor's goal of
cutting air pollution statewide by up to 50 percent. [Miller, ESA, December 4, 2003]

Response: The proposed ATCM and staff's suggested modifications were adopted
by the Board at a public hearing held in Sacramento, California on February 26, 2004.

1l.e. Comment: In the future, the Board should consider adopting stricter TRU regulations
because of the relatively high cancer potency factor associated with diesel exhaust
particulate matter (diesel PM). [Miller, ESA, December 4, 2003]

Response: The ARB will continue to evaluate TRU engine diesel PM emissions,
particularly at large distribution facilities frequented by TRUSs, to determine if further
regulations are warranted.

1.f. Comment: Pursuant to Governor Schwarzenegger's Executive Order S-2-03, signed
November 17, 2003, the ARB should not proceed with any new or pending regulation,
including the proposed ATCM, until the impact on California's economy has been
assessed. [Heaton, CTA, December 11, 2003 and February 25, 2004; Larkin, CGA,
December 8, 2003; Williams, CTA, February 26, 2004]

Response: The ARB fully evaluated the economic and fiscal impacts of the adopted
regulation and concluded that the benefits from the regulation outweighed the associated
costs. Based on its review of the Economic and Fiscal Impact Statement for the proposed
ATCM, the California Department of Finance (DOF) granted approval to proceed with the
rulemaking on December 10, 2003.

1.g. Comment: The Board should not close the record at the conclusion of presentation
and discussion of the proposed ATCM at the December 11, 2003 public hearing. The
record should remain open for further deliberations, especially if there are changes to the
proposed ATCM pertaining to retrofit control device requirements. Also, the record should
remain open in the spirit of Governor Schwarzenegger's Executive Order S-2-03, signed
November 17, 2003. The proposed ATCM is not exempt from Executive Order S-2-03
regardless of the 1999 court settlement agreement between ARB and three environmental
groups (see Comment 1.h. below). [Smith, CGA, December 11, 2003]

Response: The record for the ATCM remained open for public comment submittal
until the measure and modifications suggested by staff were adopted by the Board at a
public hearing held in Sacramento, California on February 26, 2004. Additional comments
were solicited and received on the modifications to the ATCM during two public comment
periods from April 5, 2004 through April 30, 2004, and July 16, 2004 through August 2,
2004.

11



1.h. Comment: State law requirements for full public participation in regulatory activities
were not observed for the proposed ATCM due to the 1999 settlement agreement between
ARB and three environmental groups (i.e., the Natural Resources Defense Council
(NRDC), Communities for a Better Environment (CBE), and Coalition for Clean Air (CCA).
Stakeholders (i.e., TRU manufacturers, dealers, and owner/operators) were not allowed to
provide information or advice during settlement negotiations that established deadlines for
the Board's adoption of specific regulatory programs and implementation schedules
relative to the proposed ATCM. Settlement agreements between a few parties are not a
good way to do public policy. [Larkin, CGA, December 8, 2003; McKeeman, CIOMA,
December 11, 2003; Smith, CGA, December 11, 2003]

Response: As discussed at the public hearing on December 11, 2003, the Board
was not obligated to adopt the ATCM simply because a settlement agreement identified
dates by which the regulation of sources of diesel exhaust particulate matter must be
considered. The Board has the authority to act independently and decide, based on the
weight of evidence, the need and appropriate degree of regulation for toxic air contaminant
emission sources, including diesel-fueled TRU engines. Throughout the development of
the recently adopted ATCM, stakeholders had many opportunities to provide information
and express concerns (see Comment 1.i.). If ARB had obtained or received information
indicating that settlement agreement provisions relative to TRUs were impractical, the
agency could and would have sought to renegotiate those provisions.

1.i. Comment: The ARB should delay adoption of the proposed ATCM in order to work
more closely with the regulated industries to ensure that the proposed regulation is
feasible, effective, and appropriate.

Transportation fleets and drivers are unaware that the proposed ATCM could impact fleet
operation and drivers' jobs. Recently, the ARB has proposed several different air quality
regulations targeting separate, but occasionally overlapping, sectors of commercial and
public service transportation. This series of regulations constitutes a systematic attack on
the California Trucking Association (CTA) and the rest of the trucking industry and has
made it difficult for the industry to stay informed and participate in the regulatory process.

In addition, with regards to the proposed ATCM, representatives of the California Grocers
Association (CGA) could not participate in the Board Hearing held on February 26, 2004,
due to their involvement in critically-important negotiations with striking grocery workers in
southern California. [Heaton, CTA, December 11, 2003 and February 25, 2004; Tunnell,
ATA, December 11, 2003; Williams, CTA, February 26, 2004]

Response: The recently adopted ATCM was developed over nearly three years,
during which time staff discussed numerous regulatory approaches and industry concerns
at a public consultation meeting, nine workgroup meetings, five public workshops, and a
large number of stakeholder meetings, e-mails, and telephone conversations. In addition,
staff:
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Met with representatives from American Trucking Association's (ATA — a trade
association that represents the U.S. trucking industry) Technology and Maintenance
Council and truck and trailer leasing companies;

Met with TRU, TRU engine, TRU generator set, and trailer manufacturers, dealers, and
repair and maintenance companies;

Contacted State, national and international trucking associations and many individual
carriers;

Conducted approximately 25 facility tours and interviews with facility operators
(including intermodal facility operators at rail yards and marine shipping terminals);
Met with representatives of the agricultural community and food manufacturers;
Contacted grocer, meat and poultry, refrigerated warehouse, railroad, and port terminal
associations; and

Met with government agencies with jurisdiction over carriers and facilities where
refrigerated carriers operate.

Notices regarding the proposed ATCM were published on the ATA and CTA websites and
in several issues of "Refrigerated Transporter," a trade journal distributed to 15,000
business or individual subscribers.

Staff's efforts were recognized by ATA's Mike Tunnell in his comments before the Board on
December 11, 2004, where he stated, "ATA appreciates the effort of staff. They've done
an excellent work on workshopping this."

As a result of industry participation in development of the proposed ATCM, several
important issues came to light and were resolved prior to publication of the Staff Report.
The Engine Manufacturing Association (EMA) (French, EMA, December 9, 2003; Mandel,
EMA, December 11, 2003) and the ATA (Tunnell, ATA, December 11, 2003) commended
staff's efforts to harmonize proposed ATCM performance standards with the

U.S. Environmental Protection Agency (U.S. EPA) Tier 4 new nonroad engine emission
standards. In addition, EMA commended staff's efforts to: 1) work with industry and the
U.S. EPA to develop a representative TRU engine test cycle; 2) recognize that a federal
Clean Air Act section 209(e) waiver from U.S. EPA is necessary to enforce the TRU
ATCM; and 3) address some of EMA's concerns with the risk assessment and risk
characterization.

Staff met with the California Grocer's Association (CGA) several times prior to and
between the Board's public hearings to discuss and resolve CGA members' concerns.
CGA is a statewide trade association representing over 500 retail and supplier members,
who operate trucking fleets that rely on TRUs. Representatives of the CGA demonstrated
that they were aware of the proposed ATCM by submitting comments and testifying during
the public comment period. Specifically, Peter Larkin, CGA, submitted a comment letter
regarding the proposed ATCM on December 8, 2003 and Paul Smith, CGA, testified orally
and submitted written comments at the December 11, 2003 Board Hearing for the
proposed ATCM. Staff continued to meet with CGA after the February 26, 2004 Board
adoption of the TRU ATCM to discuss and resolve the remaining issues important to CGA.
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Some of the modifications to regulatory language included in the first and second 15-Day
Notices accommodated objections and recommendations made by CGA (see section B,
above). CGA President and CEO, Peter Larkin, submitted a comment letter dated July 29,
2004, expressing support regarding the proposed modifications.

2. Legal Issues/Legal Authority

2.a. Comment: The California Trucking Association (CTA) requested a written opinion on
the legal issues surrounding the proposed ATCM a year ago. However, the ARB staff did
not issue a written legal opinion until February 23, 2004, just three days prior to the
February 26, 2004 Board Hearing to consider adoption of the proposed ATCM. Moreover,
in their legal opinion, the staff failed to support interpretations of State and federal laws with
case citations. [Williams, CTA, February 26, 2004]

Response: In general, in developing an ATCM for final adoption by the Board, the
ARB staff is involved in ongoing technical and legal research and evaluation. As the
control measure evolves and takes form, staff regularly meets with interested stakeholders
and holds continuous internal deliberations on the scope and content of the measure. As a
conseguence, the measure goe